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HUSBAND’'S APPEAL

I. THE TRIAL COURT ERRED IN TREATING WIFE'S MISSOURI STATE

TEACHERSRETIREMENT ACCOUNT ASHER SEPARATE PROPERTY INSTEAD OF



MARITAL PROPERTY DIVISIBLE BY THE COURT FOR THE REASON THAT
8169.572 RSMO 2000 WHICH SHIELDS SUCH ACCOUNT FROM DIVISION IS
UNCONSTITUTIONAL AS APPLIED TO THE FACTS OF THIS CASE, WHERE
PAYROLL DEDUCTIONS FOR SOCIAL SECURITY (FICA) WERE
SIMULTANEOUSLYWITHHELDFROM WIFE'SSCHOOL DISTRICT SALARY,AND
THE FAILURE TO DIVIDE THE ACCOUNT DEPRIVED HUSBAND OF PROPERTY
WITHOUT DUE PROCESSOF LAW AND DENIED HIM THE EQUAL PROTECTION

OF LAW UNDER THE U.S. AND MISSOURI CONSTITUTIONS.

ARGUMENT

HUSBAND’'S APPEAL

I. THE TRIAL COURT ERRED IN TREATING WIFE'S MISSOURI STATE

TEACHERSRETIREMENTACCOUNTASHER SEPARATE PROPERTY INSTEAD OF

MARITAL PROPERTY DIVISIBLE BY THE COURT FOR THE REASON THAT

§169.572 RSMO 2000 WHICH SHIELDS SUCH ACCOUNT FROM DIVISION IS
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UNCONSTITUTIONAL AS APPLIED TO THE FACTS OF THIS CASE, WHERE
PAYROLL DEDUCTIONS FOR SOCIAL SECURITY (FICA) WERE
SIMULTANEOUSLY WITHHELDFROM WIFE’SSCHOOL DISTRICT SALARY,AND
THE FAILURE TO DIVIDE THE ACCOUNT DEPRIVED HUSBAND OF PROPERTY
WITHOUT DUE PROCESSOF LAW AND DENIED HIM THE EQUAL PROTECTION
OF LAW UNDER THE U.S. AND MISSOURI CONSTITUTIONS.

STANDARD OF REVIEW

Wife srelated assartions that 8169.572 RSM 0 2000 enjoys a presumption of condtitutiondity and
issubject to the “rationd basis’ test for vaidity stem from her mistakenly narrow view of “fundamenta

rights’ and her misreading of Stone v. City of Jefferson, 317 Mo. 1, 7, 293 S.W. 780, 782 (banc 1927),

and the three U.S. Supreme Court decisions —now more than a century old — therein cited. Wife seems

to argue that only owner s of property, but not others, possess fundamentd rights deserving of protection

afforded by the 14th Amendment, because the plaintiff in Stone owned certainrea estate. But the Stone
Court’ s recitation of “fundamentd rights’ recognizes an obvioudy broader siweep that includes “the right
to acquire . . . property.” The 14th Amendment plainly protects from state infringement the rights of
persons who do not own tangible property. Husband' sright to acquire part of Wife spensonbenefitsor

equivaent property isin the nature of a chosein action-- aright to receive or recover a debt, demand, or

damages on a cause of action ex contractu. Rotert v. Faulkner, 660 SW.2d 463, 469 fn.10
(Mo.App.S.D. 1983). Itisan intangible interest in persona property that has long enjoyed protection of

the Due Process and Equal Protection Clauses. See Tulsa Professional Collection Servicesv. Pope, 485

U.S. 478, 485, 108 S.Ct. 1340, 1345, 99 L.Ed.2d 565 (1988) (“Appdlant’s interest is an unsecured
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dam, a cause of action againg the estate for an unpaid bill. Little doubt remains that such an intangible

interest is property protected by the Fourteenth Amendment.”); Loganv. ZimmermanBrushCo., 455U.S.

422, 428-31, 102 S.Ct. 1148, 1154-5, 71 L.Ed.2d 265 (1982) (and cases cited); Mullane v. Central

Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 657, 94 L.Ed. 865 (1950) (holding that

cause of action is species of property protected by 14th Amendment’s Due Process Clause).
Additiondly, Wife seems to argue (Resp.Rep.Br. 6-7) that neither the Due Process Clause nor the

Equa Protection Clause affords protection to Husband inasmuch as “property rights’ were not included

inthelig of “fundamenta rights’ mentioned in Cas. Reciproca v. Mo. Emp. Muit. Ins. Co., 956 S.W.2d

249, 257 (Mo.banc 1997). “A fundamentd right . . . isaright ‘explicitly or implicitly guaranteed by the

Condtitution.”” Mahoney v. Doerhoff Surgica Services, Inc., 807 S.W.2d 503, 512 (Mo.banc 1991),

quoting San Antonio School Dig. v. Rodriguez, 411 U.S. 1, 33-34, 93 S.Ct. 1278, 1296-7, 36 L.Ed.2d

16 (1972). The Due Process Clause of the 14th Amendment explicitly guaranteesthat “No Sate shdl .
. . deprive any person of . . . property, without the due process of law.” The Missouri Condtitution’s
counterpart in Art. | 810 is nearly identica. And as noted above, property rights have been denominated
“fundamental” by the U.S. Supreme Court for over acentury.

Consequently, under the controlling decisons in Washington v. Glucksberg, 521 U.S. 702, 720,

117 S.Ct. 2258, 2268, 138 L.Ed.2d 772 (1997), and Reno v. Flores, 507 U.S. 292, 301-2, 113 S.Ct.
1439, 1447, 123 L.Ed.2d 1 (1993), the Satute as applied to the facts of this case is subjected to dtrict

condtitutiona scrutiny and can be upheld only if narrowly tailored to serve a compelling state interest.?

The appdlant inSilcox v. Silcox, 6 S.W.3d 899 (Mo.banc 1999), evidently did not argue that the
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Moreover, the act is presumptively uncongtitutional because it impinges upon fundamenta rights, in

accordance with Harrisv. McCrae, 448 U.S. 297, 312, 100 S.Ct. 2671, 2685, 65 L.Ed.2d 784 (1980)

(“Itiswdl settled that, . . . if alaw ‘impinges upon a fundamenta right explicitly or impliatly secured by the

Congtitution([it] is presumptively uncongtitutiond’”) (citation omitted), and Mahoney v. Doerhoff Surgica

Services, Inc., supra 807 SW.2d at 512 (same).

DISCUSSION

A. Husband Has A Protectible Property Interest In The Pension. Wife snext argument

is a dassc example of circular reasoning: Husband has no protectible interest in Wife' s state teachers
retirement account becausethe very statute under attack precludesits classificationas maritd property, thus
depriving him of that interest. In other words, the statute itself takes away his standing to chalenge the

conditutiondity of the statute. The fdlacy in that reasoning is self-evident. If it were to be adopted, no

statute should be subjected to heightened scrutiny for equa protection purposes. 1d. at 903. This Court
actudly sdestepped the condtitutiona standard of review issue because the gppdlant lacked standing to
rasesuchdam. Id. Inobiter dictum, it stated that the “rationd basis’ test was gppropriate, athough
the opinionrecogni zed inafootnote that strict scrutiny applieswhere a statute infringes upon a fundamental

right. Id. at 903 and n. 15. However, nothing in the Silcox decision indicates this Court considered the

dautein light of itsimpact upon the “fundamenta right” to acquire, own, enjoy and dispose of property.

Husband concedes that, in atypicd Stuation where the employee spouse does not contribute to Social

Security but has paid into the state teachersretirement account inlieuthereof, 8169.572 on its face should

survive grict scrutiny. That is not the Stuation here, however.
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datute taking away property rights could ever be chalenged as uncondtitutional.

But for 8169.572, and certainly prior to its enactment in 1991, Husband did have an interest in
that account from the first contribution, protectible in a dissolution proceeding regardless of how the
account wastitled. Wife began paying into the state teachersretirement account in 1984 during the parties
marriage (Tr. 39-41).2 This Court hasrecognized “the fact that many potentia pension benefits have been
and will be created by the joint efforts of both spouses and may betreated as‘ maritd property.”” Kuchta

v. Kuchta, 636 S.W.2d 663, 665 (Mo.banc 1982).

Since 1973, and certainly during the 1984-1991 period while contributions were being made to
that account, 8452.330.3 RSMo of the Dissolution of Marriage Act has conagtently provided that such
an account was presumptively a marital asset subject to division by the court. Indeed, not only could the
non-employeespouseenforcetheright to compel the courtsto consider the vaue of the employed spouse’ s

pension benefits and divide it, Schulz v. Schulz, 612 SW.2d 380, 382 (Mo.App.E.D. 1980); but the

courts themsdves had the special duty to do so in fashioning a just and equitable divison of assets.

Houchinsv. Houchins, 727 SW.2d 181, 184 (Mo.App.W.D. 1987).

And findly, in adopting 8169.572 in its present form in 1991, the Generd Assembly repealed
former 8169.142 which expresdy authorized “a court of competent jurisdiction [to] divide the pension,
annuity, benefits, rights, and retirement allowance provided pursuant to this chapter . . . to the same extent

and inthe same manner the court may dividethe marita property of the parties.” See Mdlamsv. Mdlams,

2Although she beganteaching in 1972, when Wife Ieft the job market to raise childrenin 1977, she

“took [her teacherg] retirement out” (Tr. 39). Shereturned to teaching in 1984.
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861 S.\W.2d 822, 823 (Mo.App.W.D. 1993).

Consequently, a party’ s right to seek either a portionof the other spouse’ s pensionor some other
items as a compensating dlowanceisaproperty interest, grounded in ate law, sufficient to command the
protections of the 14th Amendment from state infringement.?

B. The Statute Does Not Serve Any Legitimate State Interest In This Situation.

Husband concedes that protecting the pension rights of teachers who do not participate in the Socia

Security sysemwould serve alegitimate, even compel ling state interest, had the Silcox Court so found.

But Hushand does not seek to strike down 8169.572 as uncondtitutiond on itsface. 1t isacommendable
piece of legidationthat serves the stated purpose in the vast mgority of Stuations -- but not this one, asthe

tria court correctly observed (LF 110).

3Wifea soassertsthat Hushand' sinterest inthe state teachers retirement account * doesnot amount

to an ‘inherent right’ to its classfication as maritd property,” citing Stone v. City of Jefferson, supra

(Resp.Reply Br. 6). Stone involved the plantiff’ sdam that a statute wasinvdid becauseit did not provide
aright to protest, or object to, the decisonof athird class city’ s right to assess abutting landownersto pay
for streetimprovements. Stone held that, Sncethe city could make suchimprovementswithout the consent
of landowners -- they have no “right” to consent -- a fortiori it was not constitutionaly required to
providethe “prdiminary and less effective resort to” the “ privilege of protest” of the city’ sassessment. 293
SW.at 781-2. Stone does not support Wife sargument -- it expresdy noted that the * privilege of protest”
is not the conditutiond equivdent of the “fundamentd rights . . . to acquire, hold, enjoy, and dispose of

property.” Id. at 782.



Wife argues (Resp.Rep.Br. 8) that the statute serves another purpose identified in Waggoner v.
Waggoner, Ky., 846 S\W.2d 704 (banc 1992) -- i.e., to attract and retain teachers. There, the Kentucky
supreme court upheld a gatute smilar to 8169.572 that was broadly challenged as impermissible specid
legidation and as vidldive of equal protection in a discovery dispute in a dissolution proceeding. In
Kentucky, teachers are “excluded from participating in the Socia Security program because they [are]
covered by the [state Teachers Retirement Act],” id. at 707, and the wife had “mandatorily contributed to
the TRS toward her retirement” for 36 years, id. at 706.

The legidative purposesidentified inWaggoner (affordingretired teachersthe substantia equivaent
of Socid Security retirement benefits, just asin Slcox, and thus to attract and retain teachers, id. at 707,
708) are Sgnificant in deciding whether §169.572 is uncongtitutiona on its face. But Wife sargument is
amply irrelevant in light of the facts of this case. Neither rationde is served where the teacher
smultaneoudy contributes the mandatory amount to a Socia Security retirement fund: firdt, because the
teacher adready is fully protected in her retirement by Socia Security benefits, and second, because the
existence of Socia Security coverage and future benefitsisadequateincentive to attract and retain teachers
(to the same extent that it is with most other occupations of equal or greater importance to the
commonwed).

The legidative classfication as applied to the facts of this case smply does not bear “a

reasonable and just relation” to these stated purposes. Kansas City v. Webb, 484 SW.2d 817, 824

(Mo.banc 1972). Exempting the state teachers retirement account from the category of divisble marita
property wherethe teacher is dready fully covered by Socia Security isarbitrary and unreasonable inthat

it does not correct any discernable harm or evil. And it is Sngularly unjust to Husband by placing him in
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aunique and arbitrary classfication in which a party’ s spouse has not one but two separate and distinct
retirement accounts (both acquired during the marriage) that have been legidatively classfied as her non-
marital property beyond the court’ spower to dividefarly and justly, even though participation in the Sate
teachers retirement fund was generdly anticipated as a subgtitute for participation in the Socia Security
system.* Thus, as gpplied, §169.572 violates the 14th Amendment’s due process and equa protection
clauses and their counterpartsin Art. |1, 82 and 810 of the Missouri Congtitution.

C. The Trial Court Did Not Disregard The Statute And Divide Wife's Pension.

Nothing in the record supports the Wife' s assertion (Resp.Rep.Br. 9) that, despite the constraints of
8169.572, thetria court actudly did award Husband an interest in the state teachers retirement account.

Wife arguesthat only an improper divison of that retirement account canexplainthe “ substantidly
higher percentage’ of the maritd property awarded to Husband in view of his dleged misconduct
(Resp.Rep.Br. 9). On the contrary, the evidence as to any misconduct was hotly disputed (Tr. 151-2,
155-6, 180-1, 193-4), and evenWif€ sevidence demonstrated that Husband' saleged abusive behavior
occurred only after Wife filed for dissolution (Tr. 24-5, 27-9). The court was free to reject Wife's

tetimony. T.B.G.v. C.A.G., 772 SW.2d 653, 654 (Mo.banc 1989). It made no findings whatsoever

4See Chapter 169 RSMo generaly. After the Socid Security Act was amended to alow states
to enter into a voluntary agreement to provide Socia Security coverage for their employees, the Generd
Assembly enacted §8105.310 RSMo 2000 endbling state offidds to enter into such an agreement with
HHS, and §105.353.3 RSMo 2000, which alowed employees of the public school retirement system to

vote to be included under an agreement for Socid Security coverage.
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that Husband engaged in either sgnificant behaviord misconduct or financid misconduct -- not as to the
$15,340 in cash secreted in their house which he awarded to Husband (LF 115 #12), nor even with
respect to the non-reporting of income on tax returns (ajoint decison by Husband and Wife, incidentaly,
Tr. 71-3, 172) since the court merdly saddled Husband with any future tax liability without finding he had
alega duty to report the income to the IRS (see LF 109, 117).

Wife assduoudy ignores other factors warranting the property divison, including Husband' s age
and poor hedth(Tr. 84, 177, 182), hiswork history, earnings capacity and anticipated obligations (Tr. 83-
4, 155-6), their earnings disparity (Tr. 76-7, 161), his child support obligation(LF 123), and hispotentia
retirement benefits (Tr. 42-8; LF 115).

Sufficeit to say that the judgment entry declaresthe court’ sfindingthat the state teachers retirement
fund was non-marital in accordance with 8169.572, and thus not divisble, and ordered the entire amount
set over to Wife (LF 109, 112-3 #30). Moreover, the court made this explicit finding (LF 110): “

the vaue of the non-marital retirement is a factor in determining the divison of the

remaining marital property in this case”

Husband hasindisputably been harmed by application of the Satute in this dissolution proceeding.

CONCLUSION

For the foregoing reasons, the Court should reverse the Judgment Decree because 8169.572
RSMo is uncongtitutiond as gpplied to the facts of this case, and remand the cause for reconsideration of

the divison of maritd property.
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